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Petitioner

DECISION AND DIRECTION OF ELECTION?

The Employer is engaged in the sdle of aggregate products (i.e., concrete), which
it shipsfrom its x plants located in New Hampshire. The Petitioner seeksto represent a
unit consting of three dispatch office workers (a shipper and two order takers, herein

! The name of the Employer appears as amended at the hearing.
% The name of the Petitioner appears as amended at the hearing.

® Upon a petition duly filed under Section 9(c) of the National Labor Relations Act, as amended,
ahearing was held before a hearing officer of the National Labor Relations Board. In accordance
with the provisions of Section 3(b) of the Act, the Board has delegated its authority in this
proceeding to the Regiona Director.

Upon the entire record in this proceeding, | find that: 1) the hearing officer's rulings made at the
hearing are free from prgjudicia error and are hereby affirmed; 2) the Employer isengaged in
commerce within the meaning of the Act, and it will effectuate the purposes of the Act to assert
jurisdiction in this matter; 3) the labor organization involved claims to represent certain
employees of the Employer; and 4) a question affecting commerce exists concerning the
representation of certain employees of the Employer within the meaning of Section 9(c)(1) and
Section 2(6) and (7) of the Act.



collectively referred to as dispatchers) employed at the Employer’ s central dispatch
location in Raymond, New Hampshire. The Petitioner currently represents truck drivers
employed at severd, but not al, of the Employer’ssix locations* The Employer
maintains that the three digpatchers are supervisors within the meaning of the Act and,
therefore, that the petition should be dismissed. | find, however, that neither the shipper
nor the order takers are statutory supervisors, and | shdl include al three employeesin
the unit found gppropriate.

Background

Asindicated above, the Employer, a Massachusetts corporation, has a central
dispatch office at itsfacility located at 91 Cheshire Road, Raymond, New Hampshire,
and sx plants from which it ships concrete, including plantsin Raymond, Portsmouth,
Manchester, Rochester, Boscawen, and Hudson, New Hampshire. The Employer is
divided into severd divisons, including Brox Concrete, City Concrete, and F&H Transt,
some of which overlap among the plant Sites. Each plant has agroup of from 6 to 20
drivers and alocation supervisor, dso called a batch man.> The Employer took over the
operations in New Hampshire from another company in September 2002.°

John Dube, the only witness who testified at the hearing, isthe Employer’s centrd
dispatch manager. He has worked for the Employer and its predecessor for about 9 years,
and currently reportsto Rick Labonte. Although he does not know Labonte stitle,
Labonteisin charge of dl sx of the New Hampshire locations. Dube has an office
adjacent to Labonte's, but tetified that he spends 99 percent of histime in the centra
dispatch office. In the centra dispatch office, there are four stations with phones and
computers. two in the back of the room for order takers and two in the front of the room
for shippers. Currently, two order takers, Leon Murphy and John Freeman, and one
shipper, Robert Snell, work in the central dispatch office.”

Snell, Freeman, and Murphy receive sdaries of about $50,000 per year, with
variation based on longevity with the company. They are paid biweekly, and receive
overtime based on aday rateif they work on Saturdays. Some drivers wear uniforms, but
the digpatchers do not. Dispatchers receive trangportation benefits from the Employer:
Freeman has a company truck and uses company gas, while the other two have company

* The record does not establish whether these drivers are represented in one bargaining unit or in
multiple units.

® About 20 drivers work at Portsmouth; 6 to 8 drivers work at Rochester; about 10 drivers work at
Raymond; 13 drivers work at Manchester; 6 drivers work at Boscawen; and about 8 drivers work
at Hudson. The drivers at Portsmouth and Rochester are represented by the Petitioner. The
drivers at Raymond, Boscawen, and Hudson are not represented by aunion. The record is
unclear asto the representational status of the drivers at Manchester.

® The record does not indicate the identity of the predecessor company or how it was organized.

" Dube believes Snell may have worked for the Employer’ s predecessor for about 14 years.



gascards. They dso have Nextd phones. Typicaly at the Employer, only location
managers and supervisors are issued company vehicles, gas cards, and Nextel phones.
The dispatchers begin work between 4:00 am. and 6:00 am., and work approximately 11
hours each day.

In January 1997, Sndll attended the Employer’ s supervisory training program. In
April 1997, Freeman attended the same supervisory training, and aso received training in
how to deal with difficult people. These courses are provided to the Employer’s
supervisors and individuas higher in the organization than supervisors.

Shipper (Robert Snell)

Hiring, firing, laying off, recalling, promoting, adjusting grievances

Sndl has no involvement in hiring, firing, laying off, recdling, or promating
employees, or adjusting their grievances. Dube Satesthat al drivers are “laid off” at the
end of each day until Snell and Dube establish the start time schedules for the next day.
Sndl has no involvement in which drivers are “recadled” when the sart times are set for
the next day, asthat is decided by location supervisors at the plants.

Authority to assign, or responsibly to direct employees

The shipper isrespongble for assigning loads of product to particular trucks for
delivery to customers each day. Dube, the dispatch manager, describes this scheduling
process as Smilar to a chess game, as Snell, the shipper, must make determinations about
where and when to ship product while planning for the various loads scheduled for the
rest of the day. He often must anticipate five or more deliveries in sequence when
making an assgnment.

The process begins each afternoon, when Snell and Dube determine the following
day’s sart times for each type of truck at the various plants. The Employer has two types
of trucks: those that dispense product from the front, and have al-whed drive, and those
that dispense product from the rear. The two types of trucks aso can carry dightly
different amounts of product. When Dubeis not present, Sndll setsthe tart timesfor al
gx plants, otherwise, Snell sets the start times for trucks at three of the x plants and
Dube sets the gart times for the other three plants. The Employer’s computer system
generates suggested start times, which Snell and Dube adjust as needed. They review
reports of work demands generated by the computer system to set the gart times. In
Setting the start times, Snell and Dube make scheduling determinations based on the type
of truck needed, the priority of the customer, the customer’ s needs, the capacity of the
plant in question, and the anticipated workload that day .

Snell and Dube do not consider ability, seniority, or other factors of particular
drivers when setting start times for the schedule. Rather, they only determine the type of
truck required for aparticular job in light of the overdl workload for the next day.
Although they do know which drivers usudly drive certain trucks, they set the dart times



without any reference to particular trucks or drivers. Thus, asindicated above, it isthe
location supervisors at the plants who determine which drivers will work on a particular

day.

The start times are determined each afternoon for the following day, and are then
faxed to the plants at about 4:00 p.m. Location supervisors then schedule drivers to those
dart times. Generdly, once the start times have been faxed to the location supervisors,
they are not changed unless something significant occurs, such as a customer changing a
large order. Snell does not consult with anyone se when initidly setting sart times.
When trucks need to be reassgned start times due to unforeseen events, Sndll will make
changes without consulting with Dube; however, he tells Dube what he is doing and
Dube generdly goes along with it because Snell is very experienced. Duberardly
overrides one of Sndll’s decisions about start times.

Throughout the day, the location supervisors cal Snell and tell him when atruck
returnsto the plant and is available for another load. Thereis no evidence that they
discusswho is driving the truck. After learning atruck isavailable, Snell then consults
the computer and generates an order ticket, which is printed at the plant. Based on the
quantity of product and the nature of the job, Snell determines how many trucks will go
toajob. Theticket telsthe location supervisor how much of what product needs to go
where, and a0 has the specific truck number and the truck driver's name oniit.

During the work day, Sndll uses the computer system’ s tracking screen to monitor
the progress of jobs, to see where drivers are and when they may be expected back at a
plant for another assgnment. Drivers do not dways use their tracking devices, so Sndll
regularly cdls drivers on the 2-way radio to determine where they are and when they
anticipate returning to the plant. He is not responsible for monitoring drivers time, and
does not relay messages from managers to the drivers; however, in order to charge
customers for jobs that take longer than expected, and in order to plan for other jobs, he
checksin with drivers. Furthermore, since concrete is perishable, it isimportant to keep
track of excessve time on jobs for quaity control purposes. The only information about
drivers time that Snell records on the schedules are start times and incidents of excessive
time.

To accommodate last minute orders, to adjust for jobs that do not go as planned,
or to service priority customers while maintaining an efficient operation, Snell sometimes
rearranges assgnments during the day. He may decide to send adriver to returnto a
different plant than he normaly works from in order to accommodate the workload. For
example, Dube testified that on the day before the hearing, trucks arrived at ajob and the
customer was not ready for the product. Snell then had the trucks return to the plant and
dispatched the product to adifferent job. Dube states that Snell makes these
determinations independently, “alot of thetime.” A driver may be indructed by the
location supervisor a one plant, at Snell’ s request, to report to adifferent plant after
completing the current job. Snell makes these determinations without consulting
management, based on workload and customer needs, after reviewing demand graphs on
the computer that tell him where the work islocated. Dube States that they try to keep the



trucks moving dl the time to be efficient, and to oread the work among the plants so that
the trucks are congtantly being reloaded and sent out on jobs.

Certain towns and certain customers are regularly serviced out of particular
plants. At the end of the day, Snell looks at the schedule to be sure that work goesto the
correct plant. There are protocols for distributing work among the plants, including the
unionized plants, and he triesto be sureit isfollowed. In fringe areas where plant
territories overlap, Shdl decides which plant aload should ship from without consulting
anyone. When workload demands it, he will sometimes decideto shipaloadto a
customer out of a different plant than normally shipped from.

Authority to effectively recommend discipline

Sndl is charged with recording problems with jobs, including any infractions by
drivers and customer complaints, and passes the information on to the appropriate
manager. He completes a daily dispatch report that chronicles changes, problems, and
other events during the day. Although this information may be used in disciplinary
actions, Snhdll does not recommend or effectuate discipline. Occasondly, Snell taksto a
driver at the end of the day to try to persuade him to take one additional job. Snell does
this without consulting anyone. He has no authority, however, to keep adriver onthejob
whom he cannot persuade to stay.

Substitution for dispatch manager

When Dube is on vacation, or away from the dispatch office because of a
meeting, Sndll does the dispatch manager’s job and runs the dispatch office. Thereis
amaost no evidence about what the digpatch manager’ s duties are, however, other than the
scheduling duties he shares with the shipper. There is no specific evidence that Sndll
exercises supervisory authority when he subgtitutes for Dube. Dubeis out of the office
once or twice amonth for at least half aday, and is out on vacation about 3 weeks each
year.

Highest-ranking employee on duty in early morning

Snell arrives between 4:00 am. and 6:00 am., depending on the first order of the
day. Heisexpected to arrive 15 minutes before the first order of the day isloaded. This
time is determined by the schedule which he substantialy sets the previous day, based on
customer demands. Until Dube arrives at about 6:30 am., Snell isthe highest ranking
person in the digpatch office and he must handle any unforeseen problems which may
arise. According to Dube, during the early morning hours, Snell isin charge of the
Employer’s entire New Hampshire operation, and must handle problems such as
cancellations, accommodating sick calls, and problems at the plants.

For example, recently there was a power outage at one plant in the early morning.
Snell had to arrange to cover the work planned for that plant. Hetold the location
supervisor to send the driversto another plant, and arranged to have the work loads



shipped from other plants. He moved the trucks to the closest plant so he could supply
the work as best as possible under the circumstances. Because there are no higher level
managers available, Snell does not consult with anyone before making decisions about
how to handle unforeseen problems in the early morning. He reports these incidents and
how he handled them to Dube when Dube arrives.

Granting time off and releasing employees for the day

If adriver cdlsin sck, hewill cdl in to the location supervisor & the plant he
reports to, who will then tell Sndll so that he can readjust the schedules. Snell does not
decide if adriver may be granted time off. Sndll hastried to tell drivers they cannot take
time off, but, according to Dube, it does not work because Sndll cannot force them to
work. Although Dube testified that Snell could deny a driver a vacation request, he has
never done so because those requests come in advance to location supervisors and
goparently are routindy granted. The location supervisor may assgn a different driver to
the truck of the driver who is out sick or on vacation, or the work may be shipped out of
another plant. Snell has no involvement in whether someone else is assigned to the truck
when adriver isout.

At the end of the day, either Snell or Dube calls the location supervisors and tells
them the trucks are done and can be washed up and released. Snell decides when the
work isfinished. The location supervisors determine which trucks are released firg,
based on seniority and other criteriaat the plants. If adriver wants an early release, he
requestsit of the location supervisor, who relays the message to Snell and Dube so they
can planfor it. Sndl and Dube are not involved in goproving or denying such requests,
but use the information to plan the shipping schedule. Location supervisors and Rick
Labonte are in charge of the plants.

Authority to rent trucks

Occasiondly, the Employer must arrange to rent additiona trucks because the
workload cannot be accomplished with its own trucks. It first turns to intra-company
rentals by atempting to rent trucks from its Massachusetts operation. However, if that
cannot meet the need, Dube will ask Sndll to call competitors in New Hampshire to
temporarily rent trucks. When doing so, Snell cdlsfrom alist of companiesthat Snell
developed based on his extensive knowledge of, and experience in, the concrete business
in northern New England. Snell does not consult with Dube about which companiesto
cdl fromthelis. Snell has made these cdlls 2 or 3 timesin the past two weeks, and 3 or
4 timesin the past month.

Order takers (John Freeman and L eon M urphy)

Authority to assign work, or to effectively recommend assignments

During the day, order takers take orders from customers by phone and enter those
ordersinto the computer. They ded directly with customers and have no contact with the



Employer’ sdrivers. The order takers use a centraized computer to examine workload
demand graphsin order to determine whether the company can fulfill an order. They try
to give the customer the most accurate delivery date possible, to keep them happy, and to
fit the order into the company’ s schedule. Order takers converse with the customer and
help the customer determine what product and quantity they need. They are specificaly
trained in the products and are expected to try to “upsdll” higher qudity products and to
assst customers who do not know much about concrete. Their role includes aspects of
both customer service and sales. When the order taker determines an order can be filled
and an order is placed, the order taker inputs information about when the shipment is
needed, the type of product, quantity, location of the ddivery, and, when necessary, the
plant from which the ddivery will come. The computer then generates the tracking
screen, which the shipper then uses to determine the number and types of trucks needed
and which plant a shipment will come from.

When workload is normal, the order takers place orders with the Employer’s
various plants based on customer needs and geography. Normally, orders are placed at
the plant closest to the customer’ssite. Certain customers are regularly serviced by
certain plants, while others are serviced based on the most convenient plant to the
delivery location. Order takers only vary from placing orders at the closest Stewhen a
particular plant is overwhelmed with work. Thisis particularly so for cusomersin the
“fringe’ areas located between the Employer’s plants, where the geographic territories
overlap. When placing the orders with plants, the order takers consider a geographical
protocol and other objective factors found on the computer program. The order taker has
no involvement in which driver is assgned the work he may have switched from one
plant to another. The order takerstry to dign capacity of the facilities with customer
needs, and do not congider which driver will perform the ddivery, as drivers are assigned
based on who returns to the plant firg.

Occasiondly, order takers must change ddivery times. They will cdl customers
if the Employer isrunning late on ashipment. They will dso cdl cusomersto try to
readjust delivery times if new orders come in or if unforeseen events necessitate changes
to the schedule.

Substitution for shipper

Occasiondly, order taker Freeman substitutes for the shipper, Sndll, on Saturdays.
When he does s0, he performs both order taking and shipping, as the dispaich officeisa
one-man job on Saturdays. In the past two years, Freeman has performed the shipper job
on Saturdays perhaps 3 or 4 times. Although he used to occasiondly substitute as
shipper, Murphy has not performed the shipper job in two years.

Conclusion
| find that the Employer has failed to meet its burden of proving that the shipper

or the order takers are statutory supervisors. Under Section 2(11) of the Act, the term
“supervisor” means any individud having authority, in the interest of the employer, to



hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline
other employees, or responsibly to direct them, or to adjust their grievances, or
effectively recommend such action, where the exercise of such authority isnot of a
merely routine or clerical nature, but requires the use of independent judgment. To
qudify as a supervisor, it is not necessary that an individuad possess dl of the powers
gpecified in Section 2(11) of the Act. Rather, possesson of any one of them is sufficient
to confer supervisory status. Chicago Metallic Corp.? Thus, the exercise of supervisory
authority in amerely routine, clerical, perfunctory, or sporadic manner does not eevate
an employee into the supervisory rank. Brown & Root, Inc.® The existence of some
independent judgment alone will not suffice, for the decisive question is whether the
employee possesses the authority to use independent judgment with respect to the
exercise of one or more of the specific authorities listed in the Act. Advanced Mining
Group.!® The burden of proving supervisory status rests on the party aleging that such
satus exists. Tucson Gas & Electric Co.** The Board will refrain from construing
supervisory status too broadly, because the inevitable consequence of such a construction
isto remove individuals from the protection of the Act. Quadrex Environmental Co.*?

Although the shipper, Snell, determines which trucks will perform which jobs,
there is no evidence that his assgnment of orders requires any exercise with respect to
the drivers of the type of discretion that can be characterized as independent judgment.
Bay Area Los Angeles Express.® Thus, for the most part, Snell playsno rolein the
drivers assgnments, as the assgnment of driversto particular trucksis made by location
supervisors based on seniority, collectively-bargained rules, and other criteria not
specified in thisrecord. 1d.; see Spector Freight System, Inc.** The shipper assigns work
based on workload, geography, customer priorities, and the Employer’ s protocols
regarding which plant shipsto certain customers. Notably, the record is clear that the
shipper does not consider the driver when making assignments, but only consders the
objective factors such as the type of truck required tofill ajob. Primarily, orders are

8 273 NLRB 1677, 1689 (1985).

° 314 NLRB 19, 20-22 (1994) (authority to assign and to direct less skilled employees, such as
typicaly done by leadmen in crafts, does not itself confer supervisory authority).

19260 NLRB 486, 506-507 (1982).
1241 NLRB 181 (1979).

12308 NLRB 101, 102 (1992).

1% 275 NLRB 1063, 1075 (1985).

4216 NLRB 551 (1975).



filled by the firgt available truck to pull into the plant. See Millard Refrigerator Service,
Inc.;> Express Messenger Systems® Thus, while Snell determines which trucks will
perform which jobs, thereis no evidence that his assgnment of ordersto the drivers
requires the type of discretion that can be characterized as independent judgment. The
shipper does not direct the drivers in the manner of their work, whether it be driving,
delivering product, or receiving product. Indeed, they are directly supervised by and
report to the location supervisors at the various plants. Although the shipper’s
management of the complex workload may indeed require ahigh leve of skill and
experience, it does not involve the exercise of independent judgment in any one of the
indicia of supervisory authority enumerated by the Act. 1d.; see DI Operating Partners,
L.P.:*" see dso Ten Broeck Commons. 8

Sndl has no ralein the hiring, firing, trandferring, laying off, promoting or
disciplining of any employees, or in adjusting employee grievances. Contrary to the
Employer’ s assertion, thereis no evidence that Sndll effectively recommends the
discipline of drivers. In fact, the record is clear that he hasnorolea dl in
recommending discipline. Although he is charged with recording problems that occur on
the job, some of which may lead to employee discipline, the recording of such problems
ismerely ministeria in nature. The reports are passed on to management for any further
action without Snell making any recommendations or having any further involvement.
Relaying complaints or problems to management does not establish supervisory
authority. See Quadrex Environmental Co.°

The mere fact that until Dube arrives a work, Sndll is the highest ranking person
in the digpatch office and is considered to be in charge does not alone establish

1% 326 NLRB 1437 (1998) (assignment and direction with respect to loading and unloading trucks
isroutine, and not indicative of supervisory status).

18 301 NLRB 651, 654 (1991)(dispatching of messengers does not require sufficient exercise of
independent judgment to confer supervisory status).

17321 NLRB 111 (1996) (participating in planning and determining staffing needs does not
render an employee a supervisor.).

1% 320 NLRB 806, 811 (1996) (neither the complex nature of the task of assigning work, nor its
importance to the employer isitself indicative of supervisory status when the assigning is done in
aroutine manner). Unlikein NLRB v. Kentucky River Community Care, 532 U.S. 706 (2001), in
which the Court rgjected the Board' s interpretation of the term “independent judgment” as
distinct from professiona judgment in the assignment or responsible direction of work, here, the
shipper is not shown to be exercising judgment based on professional stature, technical expertise,
or licensure. See, e.g., American Commercial Barge Line Co., 337 NLRB No. 168 (2002).
Moreover, the driversin this case are directly supervised by the location supervisors, and, the
dispatch manager is present most of the time in the dispatch office, such that finding Snell a
nonsupervisory employee does not have the effect of leaving employees unsupervised.

19 Above at 101-102.



supervisory status. See McCullough Environmental Services.?® While he must handle
any unforeseen problems that may arise, thisinvolves such things as cancdllations,
accommodating sick cdls, and problems at the plants, such as making adjustments to dedl
with a power outage. These kinds of actions, however, do not involve the exercise of
supervisory authority. See, e.g., Esco Corp.,?! in which the Board found that a
warehouse "supervisor” was not a statutory supervisor over the warehouse employees
even though he was the highest officia who regularly worked at the warehouse.

| further find an absence of record evidence establishing that the dispatch manager
exercises supervisory authority. Therefore, the fact that Snell, on occasion, subgtitutes
for Dube, the digpatch manager, cannot confer on him supervisory status. Moreover,
even if the record supported a finding that the dispatch manager was a statutory
supervisor, the record does not establish that this substitution was more than sporadic and
insubstantial. See Carlisle Engineered Products, Inc.;?* Brown & Root, Inc.?®

In the absence of evidence supporting afinding that employees exercise at least
one of the primary indicia of supervisory authority enumerated inthe Act, it is
inappropriate to rely on secondary indicia, such as sdary, benefits, uniforms, employee
perception of supervisory status, or percentage of time worked without direct supervison
present.>* See Carlisle Engineered Products, Inc.;?®> SDI Operating Partners, L.P; 2°
Pony Express Courier Corp.?’ Nonetheless, | find that the secondary indicia of
supervisory authority in the record here are inconclusive and, therefore, do not support a
finding of supervisory authority.?®

2% 306 NLRB 565, 566 (1992).

1 298 NLRB 837 (1990).

#2330 NLRB 1359 (2000).

?* 314 NLRB a 21.

?* The Employer relies on cases in which the Board considered secondary indicia of supervisory
authority; however, in those cases, the Board also found evidence of primary indicia. See, eg.,
Holly Farms Corp., 311 NLRB 273, 297 (1993) (driver-coordinator found to be a supervisor
based on authority to effectively recommend hiring drivers and supported by secondary indicia).

?% 330 NLRB at 1359.

?° 321 NLRB a 112, fn. 2.

27 981 F.2d 358 (8" Cir. 1992), enfg. 306 NLRB No. 22 (1992).

%% To the extent that the Employer’s argument in its brief can be construed as an assertion that the
shipper should be excluded from the bargaining unit as a managerial employee, | find the record
does not support such a contention. To be excluded as a managerial employee, an employee must

formulate and effectuate management policies by expressing and making operative the decisions
of their employer, and have discretion in the performance of their jobs independent of their
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For the above reasons, | find that shipper Robert Snell should beincluded in the
unit found appropriate.

Similarly, | find that the Employer has not shown that order takers John Freeman
and Leon Murphy exercise supervisory authority within the meaning of Section 2(11) of
the Act. Ther roleisto take orders from customers and place those orders with the
company’s plants through the computer tracking system. The placement of ordersis
based primarily on customer need, geography, and work capacity of the plants. Order
takers have no role in determining which drivers are assgned to complete the orders they
take or in directing the work after an order has been placed. Order taking and customer
sarvice tasks are not satutory indicia of supervisory authority, and, therefore, the
Employer’ s point that the order takers use independent judgment in taking orders and
serving customers, or that they do so in the Employer’ sinterest, isirrdevant. Although
order taking obvioudy affects the workload of drivers, the customer’s needs, and not any
independent acts by the order takers, cause this effect on workload. Therefore, |
conclude that the order takers do not effectively recommend assignment of work, as
asserted by the Employer.

As| have found that the shipper is not a Satutory supervisor, | further conclude
that the order takers occasiona substitution for the shipper cannot convert the order
takers into statutory supervisors.

Therefore, | find that order takers John Freeman and Leon Murphy should be
included in the unit found appropriate.

Accordingly, based upon the foregoing and the stipulations of the parties at the
hearing, | find that the following employees of the Employer congtitute a unit appropriate
for collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time shippers and order takers, but excluding dl
other employees, clerica workers, drivers, managers, guards, and supervisors as
defined in the Act.

employer’s established policies. See General Dynamics Corp., 213 NLRB 851, 857 (1974).
Here, there is no evidence that Snell has discretion to act independent of the Employer’s
established policies, or that he formulates and effectuates policy in thisway. See Spector Freight
System, Inc., 216 NLRB 551, 555 (1975). The fact that he may occasionally be able to pledge the
Employer’s credit when Dube instructs him to rent additional trucks does not establish

manageria status since, when doing so, Snell cals from alist of companiesthat he developed
based on his extensive knowledge of, and experience in, the concrete business in northern New
England. Thus, his actions are that of a knowledgeable employee and do not involve independent
judgment, nor the exercise of independent discretion and are not indicia of manageria status.
Sampson Steel and Supply, Inc., 289 NLRB 481, 482 (1988).
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DIRECTION OF ELECTION

An dection by secret ballot shdl be conducted by the Regiona Director among
the employees in the unit found appropriate at the time and place set forth in the notice of
election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible
to vote are those in the unit who were employed during the payroll period ending
immediately preceding the date of this Decision, including employees who did not work
during that period because they wereiill, on vacation, or temporarily laid off. Employees
engaged in an economic strike, who have retained their status as strikers and who have
not been permanently replaced are dso digible to vote. In addition, in an economic
grike which commenced less than 12 months before the election date, employees
engaged in such strike who have retained their status as strikers but who have been
permanently replaced, aswell asther replacements, are digible to vote. Thosein the
military sarvices of the United States may vote if they appear in person at the polls.
Ineligible to vote are employees who have quit or been discharged for cause since the
designated payroll period, employees engaged in a strike who have been discharged for
cause snce the commencement thereof and who have not been rehired or reinstated
before the election date, and employees engaged in an economic strike which
commenced more than 12 months before the e ection date, and who have been
permanently replaced. Those digible shall vote whether or not they desire to be
represented for purposes of collective bargaining by Chauffeurs, Teamsters, Helpers,
Loca 633 of New Hampshire, International Brotherhood of Teamsters, AFL-CIO.

LIST OF VOTERS

In order to assure that al digible voters may have the opportunity to be informed
of the issuesin the exercise of the Satutory right to vote, dl parties to the election should
have accessto alist of voters and their addresses which may be used to communicate
with them. Excelsior Underwear, Inc.;?® NLRB v. Wyman-Gordon Co.3° Accordingly, it
is hereby directed that within seven days of the date of this Decison, two copies of an
eection digibility list containing the full names and addresses of dl the digible voters,
ghdl befiled by the Employer with the Regiond Director, who shdl makethe list
availableto dl partiesto the dection. North Macon Health Care Facility.®! In order to
be timdly filed, such list must be received by the Regiond Office, Thomas P. ONelll, J.
Federd Building, Sixth Foor, 10 Causeway Street, Boston, Massachusetts, on or before
Augugt 15, 2003. No extension of timeto file thislist may be granted except in
extraordinary circumstances, nor shdl the filing of arequest for review operate to Say
the requirement here imposed.

%% 156 NLRB 1236 (1966).
%9304 U.S. 759 (1969).

%1 315 NLRB 359 (1994).
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RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a
request for review of this Decision and Direction of Election may be filed with the
National Labor Reations Board, addressed to the Executive Secretary, 1099 14th Strest,
N.W., Washington, DC 20570. Thisrequest must by received by the Board in
Washington by August 22, 2003.

/9 Rosemary Pye

Rosemary Pye, Regiona Director

Firs Region

Nationa Labor Relations Board
Thomas P. ONseill, Jr. Federd Building
10 Causeway Street, Sixth Floor
Boston, MA 02222-1072

Dated at Boston, Massachusetts

this 8th day of August, 2003.
177-8520-0100
177-8580-3200
460-5033-7501
460-7550-8700

h:\r01com\decision\supervisor, manageria\d0121654 (aggregate industries)(dde)(Ifs).doc
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